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could see. If there had been a pitfall there it would be a totally 
different thing, for a company have no right to put pitfalls in the 
way of persons who go to their premises on business. 

Channell, B. — In some particular cases it is often a most diffi- 
cult question to determine whether there is a scintilla of evidence 
for a jury. My impression at the trial was, that there was none in 
this case, and the discussion of to-day has fully satisfied me that that 
view was correct. The plaintiff was lawfully on this platform, close 
by this weighing machine, which had been in that place for five 
years, during which no accident occurred, for although on one occa- 
sion a gentleman was hurt by falling against the weighing machine, 
no complaint was made about it. If this platform, instead of being 
of solid earth and soil, were a flooring, not sufficient to bear the 
weight of persons who came on Christmas day, or when excursion 
trains were starting or arriving, there would be a clear case of neg- 
ligence against the company. Here there was none. — Rule abso- 
lute. 



In the Court of Common Pleas — Hilary Term, 

LANCASTER AND ANOTHER VS. EVE AND ANOTHER. 

1. It is a question of evidence, depending on circumstances and the intention of the 
parties, whether A's chattel, fixed on B's soil, becomes part of the soil, or remains 
the chattel of A. 

2. Piles fixed in the bed of the Thames, in front of a wharf, for the purpose of 
mooring vessels making to the wharf, and long enjoyed for such purpose without 
interruption by the crown or the conservators of the river, will bo taken to have 
been put down in the exercise of an easement, and to remain as chattels in the 
owners of the wharf, so as to give them a right of action against any one injuring 
the piles. 

The declaration stated that at the time when, &c. the plaintiffs were, 
possessed of a wharf near to and adjoining the river Thames, and 
of a certain pile of wood lawfully driven into the ground near thereto, 
and in and by the side of the said river ; and the defendants were 
possessed of a barge, and had, by their servants, the care, manage- 
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ment, and direction of the same, and were navigating and using it 
on the said river ; yet the defendants, by their said servants, took 
so little and such bad and improper care of their said barge, and 
governed, managed, navigated, and directed the same in so careless, 
negligent, and improper a manner, that the same, by and through 
the carelessness, negligence, and unskilfulness, misdirection, mis- 
management, and improper conduct of the defendants, by their said 
servants in that behalf, then, with force and violence, came and ran 
foul of and upon and against the said pile, and thereby broke, 
damaged, and injured the said pile, whereby the plaintiffs were put 
to and incurred great expense in repairing the said damage and 
injury, and in placing and fixing a new pile in the ground in lieu of 
the said pile so broken and damaged as aforesaid, and they were 
and are otherwise injured thereby. Pleas — first, not guilty ; secondly, 
not possesed of the pile ; thirdly, that the pile was at the same time 
when, &c, unlawfully driven and fixed into the soil and bed of the 
said river Thames, the same being a public and common navigable 
river and a common highway, and into and on a part thereof where 
the said river was so public and common and navigable, and such 
common highway as aforesaid, and where all the liege subjects, &c, 
at the said time when, &c, had a right to, and lawfully ought to and 
might, pass and repass with, and navigate and conduct, their ves- 
sels, and barges, at their free will and pleasure, at all times of the 
year ; and that the said pile of wood, so there driven and fixed, was 
unlawfully and improperly obstructing the passage of the said part of 
the said river and highway ; and that the defendants having occasion 
for their said barge to pass in and along the said part of the said river, 
as they were lawfully entitled to do, the said barge, against the will of 
the defendants and their said servants, was carried and driven by the 
force and pressure of the tide and stream, thereupon, and against 
the said pile of wood so there unlawfully being, and the same then 
being old, infirm, and decayed, and unfit to be left in that position 
by the plaintiffs, of which the defendants and their said servants 
had no notice, the same became and was broken and injured, as in 
the declaration mentioned, and that the damage and injury arose 
and was occasioned by means of the premises in this plea mentioned, 
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and not otherwise. Issues on all the pleas. The case came on to 
be tried, at the sittings after Trinity Term, 1858, at Guildhall, 
before Crowder, J., when a verdict was found for the plaintiffs on the 
issue on the second plea. In Michaelmas Term, 1858, 

Dowdeswell obtained a rule, calling on the plaintiffs to show 
cause why the verdict should not be set aside, and instead thereof a ver- 
dict be entered for the defendants on such plea, or why a nonsuit 
should not be entered pursuant to leave reserved, on the ground 
that the pile in question was permanently fixed in the bed of the 
river, and the plaintiffs had not established that they were possessed 
of the said pile, so as to entitle them to sustain the verdict on that 
plea. 

Jan. 26. — Lush, Q. C, (with him Talfourd Salter,) now showed 
cause. The defendant must make out that if I place a pile in the 
soil of a navigable river, though I prove it to be necessary for my 
business as a wharfinger, nevertheless, though forty years have 
passed since I put it there, still it is unlawfully there, and the pos- 
session of it has passed out of me. This is a pile put down in front 
of a wharf, and necessary to the navigation of the river as regards 
the wharf. A person may prescribe for property in the soil even 
of a public river as against the crown ; and so may one prescribe 
for an easement in the soil of the bed of a public river as against 
the crown. A chattel does not lose its chattel character by being 
placed on the soil of another ; the instances of gas-pipes laid down, 
and the pipes of water companies, are familiar proofs of the con- 
trary. The maxim, " Quicquid plantatur solo, solo cedit," is only 
a presumption ; and here, it is contended, the court will presume 
what is most for the benefit of the public. No one can put in the 
bed of a* navigable river, for his own profit, an obstruction to the 
navigation; but, this pile was proved to be no obstruction, but an 
advantage to the navigation ; and the only question is, whether, 
under all the circumstances, the pile ceases to be the property of 
the wharfinger as against a stranger and a wrongdoer. Hubert vs. 
Groves, 1 Esp. 148. 

Pigott, Serjt., and Dowdeswell, for the defendants. There was 
no proof to support the notion that this was a case in which the 
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crown had allowed the easement of having fixed a pile in the soil 
for the purpose of the better carrying on the trade of a wharfinger. 
Assuming (of which there was no proof) that the plaintiffs put it 
there, it was a pile driven eight feet into the soil ; thus it plainly 
became part of the soil ; (Amos & Ferard, on Fixt. 241 ; Britt. c. 33, 
there cited ; and Bract, c. 3, ss. 4, 6) ; and, whilst it remains there, 
it belongs to the owner of the soil ; and if the plaintiffs had also an 
easement in the pile, the owner of the soil might sue for the whole 
value, if it were taken away, and also the plaintiffs for the whole 
value. That, then, is the test ; the pile cannot belong to both par- 
ties. There are no authorities opposed to the defendants' view. 

Cockburn, C. J. Wood vs. Eewett, 8 Q. B. 913, was a case 
where two or three of the judges expressed opinions to the contrary 
of that view. Coleridge, J., asks, " might the plaintiff not acquire 
the easement of having his fender on the defendants' land ?" And 
Lord Denman, C. J., says, " It might be understood by both parties 
that the fenders should be deemed a separable chattel. The ques- 
tion is whether, because the fender in this case has been placed on 
the defendants' soil, it became his property as a necessary conse- 
quence. I am of opinion that such a consequence never follows of 
necessity when the chattel is separable." And Patteson, J., says, 
" The general rule respecting annexations to the freehold is always 
open to variation by agreement of the parties." On the other hand, 
a mill-stone, though disannexed, has been held to be part of the soil ; 
and so a part of a steam-engine has been taken to be. Willes, J. 
This pile is put down for the purposes of navigation, for the improve- 
ment of the navigation ; if it be removed, the next tide washes away all 
traces of its having been there ; no property can pass to the owner 
of the soil in such a case. Here it has been part of the soil for the 
last thirty years at least. 

Cockburn, C. J. — I am of opinion that this rule must be dis- 
charged. Not for a single moment do I mean to question the 
general proposition ; but there may be circumstances, as where the 
thing annexed is such as to be severable without injury to the soil, 
and where there may have been an agreement between the owners 
of the soil and of the chattel, that it shall be severable at the will 
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and pleasure of the latter. In this case I think it may be, and that 
there are circumstances to show it may be, that this pile was allowed 
to be put down in the bed of the river, not with the intention of its 
becoming permanently attached to the freehold, and a part of it, 
but in consequence of an easement to that effect given to the plain- 
tiffs, or those through whom they claim, with the permission of the 
crown, in the bed of the river ; and I say so because it seems to 
have been admitted that the plaintiffs, or those who preceded them, 
had fixed the pile in the bed of the river without any interruption 
on the part of the crown or the conservators of the river, of the 
right. The pile has been so fixed in the enjoyment of an easement ; 
it was never intended by the parties that a right should be acquired 
in it by the owner of the soil ; it remains, therefore, the property of 
the plaintiffs, and that is sufficient to support the verdict for them 
on the traverse of the plea of not possessed. 

Williams, J. — I am of the same opinion. There is no doubt 
but that " quicquid plantatur solo, sold" cedit," is true in general ; 
but putting one's chattel on the soil of another does not of itself 
prove that one parts with the ownership of the chattel ; there must 
be such a fixing to the soil, as leads to the inference that it was the 
intention, that the thing should become part of the soil. Here was 
not only a wharf for the purpose of mooring vessels coming to which 
the pile was put down, but there were also steamers coming down 
the river ; and it was made out, in fact, that persons who take the 
benefit of the navigation of the river are accustomed to make the 
most of the navigation for all legitimate purposes connected with 
the navigation ; that was the evidence ; and I know nothing in the 
law to prevent those who have wharves, along the river, from 
having posts and piles put down in the bed of the river connected 
with the navigation of the river. I see, however, no necessity at 
present to consider that point ; but I quite agree with the Lord 
Chief Justice, that there is, in the history of this case, sufficient to 
show an accrual to the plaintiffs of the right to put down this pile, 
by the allowance of the crown or conservators, for the purposes of 
the user of the wharf, for mooring off or at it, but not on the terms 
of the post acceding to the soil, but of remaining the property of 
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the plaintiffs, a chattel which they might remove at pleasure. 
Wood vs. Hewett, shows that if this pile when put into the bed of 
the river, was put into the river, not with the intention, on the part 
of its owner, of incorporating it with the bed of the river, but with 
the understanding and on the agreement that it should remain the 
chattel of the plaintiffs, then they are to have the right to sue any 
one who interferes with that which they have a right to, and which 
is indispensable to the enjoyment of their wharf. 

Crowdek, J. — I am of the same opinion. This pile is used for 
mooring vessels coming up to the plaintiffs' wharf to load or unload ; 
but the fact, it is said, of putting down this post eight feet into the 
bed and soil of the river, caused it to belong to the soil, and become 
the property of the owner of the soil as part of the realty ; and 
therefore the plaintiffs have no right to say that it is their post, so 
as to bring an action for damages against a person injuring it. That 
was the point reserved, and now before us. I, however, am now of 
opinion, that it is by no means a necessary consequence of placing 
a pile in the bed of the river, where it is necessary for the purposes 
of the party placing it, having vessels which come to his wharf to 
moor thereto, that the pile becomes a part of the soil, and that the 
plaintiffs thereby lose the right of treating it as their own chattel. 
Here there seems to me to be ample evidence from which an inference 
may be drawn, that there was, in the plaintiffs, an easement to place 
this pile in the bed of the river for the purposes stated, and that the 
plaintiffs have not lost the right to the post, as a chattel, by putting it into 
the soil, which was only done for the purpose of the enjoyment of the 
wharf belonging to them. 

Willes, J. — I am of the same opinion. Rule discharged. 



In the Court of Common Bench. 

BLAKIE AND OTHERS VS. STEMBRIDGE. 

. Where a stevedore is appointed by the charterer to superintend the loading of a 
general ship, and such stevedore not acting under the orders of the master in 
respect of such loading, is guilty of negligence, and causes injury to goods sent 
to he carried on board the ship, the master is not liable for such negligence of 
the stevedore. 



